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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of an Admnistrative Law Judge (ALJ) in an appeal by Richard
Vasquez Ramirez (Ramirez or appellant) from dismssal from the
position of Hospital Ald at the Veteran's Hone of California,
Departnment of Veterans Affairs (Departnent). The ALJ found that
appel lant was guilty of inexcusable neglect of duty but reduced
the penalty fromdismssal to a ten (10) days' suspension.

The Board rejected the Proposed Decision of the ALJ and
determned to decide the case itself, based upon the record,
including the transcript, and the witten and oral argunents of

the parties.
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After a review of the entire record, the Board nodifies the

penal ty inposed upon appellant to a thirty (30) days' suspension.
FACTUAL SUMVARY

Appel | ant has been a Hospital Ad since July 11, 1988. The
Departnment has twice denied himnerit salary adjustnents prinmarily
because of poor attendance but, prior to the dismssal, did not
subj ect appellant to any formal adverse action.

Appel | ant has been repeatedly warned about his frequent
absences and told that his unschedul ed absences create a hardship
for his co-workers. Because of his attendance record, appellant
was ordered to provide a physician's verification if he wished to
be approved for sick |eave.?

Despi te numerous warni ngs, appellant continued to be absent.

On January 29, 1991, appellant was issued an informal reprimand
regardi ng his frequent absences.

On Cctober 22, 1991, appellant was given a witten warning
rem nding himthat he had failed to attend an Annual Review  ass
on Septenber 17, 1991. He was also rem nded that he had failed on
two occasions to attend a class required for his recertification

as

3Al t hough throughout the hearing the purported purpose of the
physician's verification was to support appellant's claimthat he
was sick, the My 20, 1991 nenorandum to appellant from his
supervi sor describes the purpose of the wverification as a
statenment that appellant is physically able to performhis duties.
The decision in this case does not turn on this discrepancy but
the Departnment may wsh to address the function of the
verification in the future
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a Hospital Aid. He failed to attend because he was ill. Si nce
appel lant worked the night shift, the timng of these classes
required schedule adjustnments so that appellant would not be
schedul ed to work the night before the class or the night the sane
day as the class. Appellant was warned that failure to attend the
rescheduled <classes would be considered insubordination.
Appel | ant attended both the reschedul ed cl asses.

Appel | ant was absent a total of 36 days in 1990, 36 days in
1991 and 14 days in 1992. The Departnent disnm ssed appellant from
his position on July 28, 1992. In the Notice of Adverse Action
nunerous instances of "unapproved dock™ and absence w thout |eave
(AWOL) are specified as reasons for appellant's di sm ssal.

Appel | ant was charged with being inexcusably absent w thout
| eave on a nunber of dates specified in the Notice of Adverse
Action. Three dates, July 19, July 28 and Cctober 25 occurred in
1990. Appellant asserted in general that he had a good reason for
each absence and the Departnment did not challenge this assertion.

He received an informal reprimnd on January 29, 1991 referencing
t hese dates.

Ms. Dye arranged for appellant to be nedically evaluated by a
doctor enployed by the Veteran's Honme to determine if he was
capabl e of performng his job duties. Al though appellant kept his
first appointnent, he failed to keep two followup appointnents

schedul ed January 19, 1991 and February 1, 1991. The nedica
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eval uati on was never conpl et ed.

Appel | ant was charged with being AWDL on April 28, and Apri
30, 1991. The Departnent presented no evidence, other than
appel l ant's attendance sheet, that appellant was not sick on these
dates or that he did not call in.

Shortly before appellant was due to report to work on
Novenmber 1, 1991, his wfe <called work and reported that
appel lant's grandparent had died and that appellant would be out
on bereavenent |eave. After appellant returned to work he
provi ded evidence that he had attended a funeral on Novenber 1,
1991 for a Frank Ruiz. However, appellant did not provide
docunents requested by the Departnent which verified his
relationship with the deceased. At the hearing, appellant
admtted that the deceased was not a blood relative. Appel | ant
testified that the deceased was a close famly friend that he and
hi s brother always addressed as grandfather. Appellant worked the
ni ght before the Ruiz funeral but did not nention his plan to take
the next 3 days off. At the hearing, Marjo GCowey, the
ti mekeeper, testified that had appellant requested the tine off he
woul d have been granted it although he woul d not have been paid.

On March 18, 1992, appellant reported that he would not be at
work that day because his father had been injured. Appellant was
requested to provide a verification of his father's injury. Wen
appellant failed to provide the verification, he was marked down

as
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AVOL. Actually appellant's father had not been injured. Hi s
father was in a rehabilitation program in a hospital. Qut of
deference for his father's request that his presence in the
hospi t al remain private, appel | ant did not provide the
verification.

Appel | ant was marked as AWOL for his absence on April 8,
1992. The Departnent did not dispute appellant's claim that he
was sick, but refused to approve the absence because appellant did
not provide nedical verification.

On April 10, 1992, appellant was marked AWOL for 30 m nutes
because he allegedly failed to call before the start of his shift
to report that he would be |ate. Appellant's wife testified
wi t hout contradiction that she called appellant's work before the
start of the shift while appellant was outside trying to get his
car started. The Departnent did not present evidence that a cal
fromappellant's wife would not suffice as notice.

Appel l ant was also out sick on May 2, 3 and 6, 1992 and
provided a note from his doctor. However, Ms. Dye, appellant's
supervisor, would not approve the absence because appellant did
not go to the doctor on the first day he was sick and the note did
not provide a diagnosis. The record does not indicate that prior
to this date appellant had been asked to provide a di agnosi s.

On June 15, 1992, appellant was out sick but failed to

provi de nedical verification. On June 19, 1992, appellant was 30
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mnutes late for work, but no evidence was presented that he
failed to informhis supervisor of his inpending |ateness.

Not ably, appellant's supervisor testified that although she

requested verification from appellant on each occasion that he

claimed his absence was attributable to illness, she did not
di sbelieve his assertions that he was actually ill on these
occasi ons.

On the basis of the above-described incidents, appellant was
charged with inconpetency, i nexcusabl e  negl ect of duty,
di shonesty, i nexcusable absence wthout Ileave and wllful
di sobedi ence in violation of Governnent Code § 19572, subdi visions
(b), (d), (f), (j) and (o).

Evi dence was al so submitted that when appel |l ant cane to work,
he did an excellent job of taking care of patients. He worked
hard and w thout conplaint, even though much of the work was
physically difficult. Appel | ant appeared to be genuinely
interested in the welfare of the patients and showed pati ence and
tol erance at all tines.

| SSUES

The instant case raises the followng issues for our
det erm nati on:

1. Wiet her the Departnent proved a pattern of absenteeism

sufficient to warrant discipline?
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2. Whet her the Departnent properly ordered a nedica
exam nation?
DI SCUSSI ON

Absent eei sm

The Departnent clains that dismssal is appropriate because
it proved appellant used sick days in conjunction with regular
days off in a pattern of absenteeism and the Departnent proved
that appellant had suffered 26 "unapproved docks” and 8 AWILs
during 1990, 1991 and 1992 before his termnation in July. In
addition, the Departnment alleged inexcusable absence w thout |eave
on a nunber of specific days.

a. Absence on dates not specified in Notice of Adverse Action

The Departnent alleges a pattern of absenteeism which, it
argues, proves that appellant was msusing sick tine. However
the Notice of Adverse Action does not specify the dates on which
appellant is charged with msusing sick tine, nor do any
attachnents provide this information

I n Leah Korman, SPB Deci sion No. 91-04, the Board adopted the

ALJ's decision dismssing the charges agai nst Korman because the
Noti ce of Adverse Action failed to specify the acts for which she
was bei ng puni shed. The decision noted that:

if appellant is not told what acts were being punished,
she is hanpered in her ability to prepare a defense ..
and the Adm nistrative Law Judge at hearing is unable
to determ ne what evidence is relevant to the reasons
for the adverse action. Id. at 4.
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In the present case, since the Notice of Adverse Action did
not specify the dates that make up this general "pattern of
absent eei sm" this aspect of the Departnent's charge nust be

di sm ssed pursuant to Kornan

b. " Unappr oved Dock"

The desi gnations "unapproved dock™ and AWOL are terns of art
used by the Departnment to describe the circunstances of an
enpl oyee' s absence. At oral argunent, the Departnent clainmed that
appel l ant's supervisor, M. Dye, used the designation "unapproved
dock™ to indicate her belief that appellant was not ill. Thi s
characterization is directly contradictory to Ms. Dye's testinony
t hat "unapproved dock” is a designation used when an enployee is
legitimately sick but will not be paid because he or she has no
si ck | eave bal ance.

Ms. Dye further testified that she had no reason to doubt
that appellant was sick on the days he called in sick. Hence,
there was no evidence that appellant was not sick the days he
called in sick. Appel l ant was marked "unapproved dock” on June
15, 1992. However, as discussed above, the fact that appell ant
was marked out "unapproved dock” on this day is not by itself a
cause for discipline.

Appel | ant was al so marked unapproved dock on May 2, 3 and 6,
1992 because appellant's doctor did not indicate a diagnosis on a

note provided for appellant to cover appellant's May 2, 3 and 6th
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absences. Appellant was legitimately ill. There was no previous
request that appellant secure a witten diagnosis fromhis doctor.
Wthout indication that appellant was not sick, the time marked
as unapproved dock is not, by itself, a cause for discipline.
c. AwWOL
Ms. Dye testified that AWOL is generally used to designate
when an enpl oyee does not report to work as schedul ed and does
not give prior notice of his intended his intended absence.
However, the Departnent also uses the AWNL designation for a
second category of absences. The Departnent uses the AWL
designation to denote when an enployee fails to provide
docunentation required by the Departnent.
The Departnent charged appellant with being AWDL on July 19,
July
28,
and
Cct ob
er
25,
1990.

These
dat es
prece
de

t he

Janua

ry,



1991
i nf or
ma
repri
mand
i ssue
d by
t he
Depar

t nent

“"[1]ncidents that form the basis for i nf or mal
di sci pline inposed on the enployee, cannot [later] be
used as the basis for formal adverse action, except for
the limted purpose of showing that the enployee has
been warned or progressively disciplined with respect

to a prior msconduct."” Gary Blakeley (1993) SPB Dec.
No. 93- 20,
p. 6.

Theref ore, these absences cannot be consi dered as i ndependent
bases for the charges agai nst appellant.

The Departnent provided no evidence concerning the April 28
and 30, 1991 absences or the June 19, 1992 instance when appel | ant

was 30 mnutes |late, other than appellant's attendance sheet. The
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Department bears the burden of proof with respect to whether an
enpl oyee's absence from work was w thout prior authorization.

Curia v. CGvil Service Conm ssion (1981) 126 Cal. App.3d 994, 1009

(overruled on other grounds by Col eman v. Departnent of Personne

Admi nistration(1991) 52 Cal.3d 1102). The Departnent did not

proffer any evidence involving these dates other than that
appel | ant was absent®. As di scussed above, appellant's supervisor
testified that she had no reason to believe that appellant was not
legitimately sick. Therefore, these dates cannot be used as a
basi s for discipline.

Most of the remaining days for which appellant was charged
wi th being absent without |eave were days in the second category -
- days for which appellant failed to provide docunmentation the
Department required. For exanple, on March 18, 1992, appell ant
failed to provide proof of his father's "injury"; on April 8,
1992, appellant was out sick but failed to provide nedical
verification. Under these facts, the failure of appellant to
provi de docunentation does not constitute inexcusable absence
wi t hout | eave. There was no evidence that appellant was not
legitimately absent or that he failed to report his inpending
absence. The denial of |eave was based solely on appellant's

failure to provide

“Appel | ant' s supervi sor was asked whether appellant called in
advance of an absence and replied that sometines he did and
sonetines he didn't. This testinony cannot be used to prove that
appel l ant' s absence on specific dates was not authori zed.
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supporting docunentati on. Appel l ant was notified that he nust

provi de docunentation if he wished to be paid sick |leave. Since

appel l ant had no sick |eave bal ance on the books, his production
of docunentation would have resulted only in changing his
ti mekeepi ng designation from AWDL to "unapproved dock". Nowher e
in the many warnings given to appellant was a distinction nade
bet ween "unapproved dock" and AWOL.®> In either case, appellant
would not be paid. Thus, appellant's failure to provide
docunentation did not constitute cause for discipline on grounds
of inexcusable absence w thout |eave or inexcusable neglect of
duties.®

Finally, appellant was charged with m ssing annual review and
recertification classes on July 23, Septenber 17, and Septenber
24, 1991. Appellant was issued a witten warning concerning this
conduct . He attended the reschedul ed cl asses. Si nce appel | ant
has already been subjected to a witten warning concerning this
conduct, it cannot form an independent basis for adverse action

See Gary Bl akel ey (1993) SPB Dec. No. 93-20 at p. 6.

®This point of view is strengthened by the Departnent having
charged "unaut horized docks" and AWILs as both being causes for
di scipline. The Departnent did not appear to clearly distinguish
bet ween t hese cat egori es.

e note a different result night have inured if the
Departnment proved either (1) appellant was not legitimately
absent; or (2) that it had notified appellant that his failure to
produce a verification would result in a determnation by the
Departnment that he was not legitimately absent and that as a
result he would be subject not only to dock but to discipline.
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d. Fal se Bereavenent daim

The Departnent did, however, prove that appellant is guilty
of dishonesty, inexcusable neglect of duty and inexcusabl e absence
wi thout |eave for dishonestly characterizing M. Ruiz as his
grandfather for the purpose of getting paid bereavenent wages. In
addition, appellant knew he intended to take bereavenent |eave, he
failed to informhis supervisor in advance of his plan. The Board
can only conclude that appellant's purpose in failing to inform
his supervisor was to «circunvent any questions about the
deceased's relationship with appellant. In addition, appellant
conducted hinself with a blatant disregard for both the attendance
rules and the needs of his co-workers. This conduct constitutes
di shonesty, and inexcusable neglect of duty. Appellant's failure
to secure |leave in advance renders him inexcusably absent wi thout
| eave.

Referral for Medical Exam nation

Appellant also neglected to attend a nedical evaluation
schedul ed to determne if appellant could performhis duties. The
Adm nistrative Law Judge found that M. Dye should not have
ordered a nedical evaluation because she already knew appell ant
could performhis duties -- he was performng them satisfactorily
whenever he was at work. The ALJ also found that if a nedica
exam nation was to be performed, the enployee should have been
referred to a physician who was not enployed by the state. The
ALJ
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found that referral to a physician enployed by the Veteran's Hone
was i nproper. W disagree with both of these findings.

a. Was a Medi cal Exam nation Proper?

Under Covernment Code 819253.5, an enployee may be required
to submt to a nedical evaluation to evaluate his or her capacity
to perform the work of his or her position. Wil e appellant's
wor k performance was generally satisfactory when he cane to work,
his job performance was significantly affected by his chronic
absences for nedical reasons. Appellant's supervisor had a right
to determne if appellant suffered from a nedical problem which
caused him to be sick nuch nore often than the average state
wor ker .

This view is consistent with the Arericans Wth Disabilities
Act (ADA) which all ows post-enpl oynent medi cal exami nations if the
exam nation is shown to be job related and consistent wth
busi ness necessity. See 29 C F.R 81630.14(c). The ADA' s
approach is discussed in the Equal Enploynment Cpportunity
Conmi ssion's (EEQOC) Technical Assistance Manual on the Enpl oynent
Provi sions of the ADA Section 6.6 of the Technical Assistance
Manual expl ai ns that:

Medi cal exam nations or inquiries nmay be job related

and necessary . . . when an enployee is having

difficulty performing his or her job effectively. In

such a case, a nedical exam nation may be necessary to

determine if s/he can perform essential job functions

with or without an acconmodati on.

For Exanple : If an enployee falls asleep on the job,

has excessive absent eei sm or exhibits ot her

performance problens, an examnation nmay be needed to

determine if the problem is caused by an underlying

medi cal condition, and whether nedical treatnent is
needed. If the
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exam nation reveals an inpairnment that is a disability under

t he ADA, t he enpl oyer nmust consi der reasonabl e
acconmodat i ons. If the inmpairment is not a disability, the
enpl oyer is not required to make an accommobdati on. (enphasis
added)

Thus, the purpose of the nedical examnation is to determne
the reasons for the absenteeism |If the absenteeismis caused by
an under|lying nedi cal problemwhich constitutes a disability under
the ADA, then the Departnment would be required to reasonably
accommodat e the enployee, unless to do so would create an undue
hardship. 29 C.F.R 1630.2(p)(1)." |If to reasonably acconmpdate
t he enpl oyee would constitute an undue hardship, then disability
retirenment or medical term nation mght be appropriate pursuant to
Gover nnent Code §19253. 5.

Disability retirenent or nedical termnation are the
preferred nethod of renoving an enpl oyee whose injury or illness
cannot be accommopbdated and whose absenteeism is ongoing and
excessive to the extent it creates an undue hardshi p.

| f absenteeismis excessive, reasonable accommodation is not
indicated and the options of medical termnation or disability
retirenment are not appropriate or desired, the Departnent is not
wi t hout renedy. In the context of an adverse action, excessive
absence nmay be addressed under CGovernnent Code 819572, subdi vision

(c) inefficiency. Unlike nost of the other causes for discipline

‘State |aw al so may require reasonabl e accormodation of an ill
or injured enployee even if that enpl oyee would not be considered
to have a disability under the ADA
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t hat appear in section 19572, inefficiency does not always require
a denonstration of intentional wong doing. Bearing in mnd the
principles of progressive discipline, the departnent may
discipline an enployee on grounds of inefficiency when the
enpl oyee' s absence significantly reduces t he enpl oyee' s
ef fectiveness and creates hardship for his or her supervisors or
cowor kers.

In the instant case, referral to a nedical exam nation was
appropriate for the Departnent to determ ne which of these avenues
to pursue.?®

b. I's an I ndependent Physician Necessary?

Section 19253.5 does not require that the appointing power
refer an enployee to a physician who does not work for the state.
Al though an earlier version of a Board regulation allowed an
enpl oyee to select a physician from a list of three provided by
the Departnent, SPB Rule 172.3° enacted in 1967 states sinply:

I n accordance with Government Code section 19253.5, the

appoi nting power nmay require an enployee to submt to a

medi cal exani nati on.

Thus, there is no requirenment under the Governnment Code or under

8The present case may be an exanple of a situation where an
enpl oyee' s constant absence creates hardship on his coworkers.
However, inefficiency is not alleged in the Notice of Adverse
Action. The Board cannot sustain discipline for conduct where the
proper cause for discipline is not alleged in the Notice of
Adverse Action. See Robert Boobar (1993) SPB Dec. No. 93-21;
Negrete v. State Personnel Board (1989) 213 Cal. App.3d 1160.

The SPB Rules are codified in Title 2 of the Code of
Cal i forni a Regul ati ons.
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the California Code of Regulations that the physician be
i ndependent of state service.

The ALJ may have m stakenly assumed that the provisions of
section 19253.5 are superseded by the Menorandum of Agreenent
(M) between the State and the California State Enployees
Associ ati on which represents appellant's bargaining unit. A page
fromthe MOU which appears in the record as Exhibit B sets out the
requi rements for independent nedical exam nations.

However, Governnent Code 83517.6 lists all the GCovernnent
Code sections which can be superseded by an MU if there is a
conflict between the code and the MOU. Section 19253.5 is not
included on this [|ist. Therefore, section 19253.5 is not
superseded and the Departnment need not refer appellant to an
i ndependent  physi ci an. Appellant's failure to attend the
schedul ed fol |l ow up eval uation constitutes willful disobedi ence.

CONCLUSI ON

For the reasons set forth above, appellant is found guilty of
i nexcusabl e neglect of duty, inexcusable absence wi thout |[eave,
and di shonesty for his conduct surrounding his false bereavenent
claim Appellant is also found guilty of willful disobedience for
failure to attend the scheduled followup nedical exam nation.
The charge of inconpetency is dism ssed.

G ven that the departnment has failed to prove the nmain charge
of excessive absence against appellant, the penalty of dism ssal

is
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t oo harsh. The Board finds that a thirty (30) days' suspension

wi thout pay is nore in keeping with appellant’'s transgressions.
ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, and pursuant to Governnent
Code sections 19582 and 19584, it is hereby ORDERED t hat:

1. The adverse action of dismissal is nodified to a thirty
(30) days' suspension without pay.

2. The Department of Veterans Affairs shall reinstate
Ri chard Vasquez Ramrez to the position of Hospital Aid and pay to
him all back pay and benefits that would have accrued to him had
he been suspended for thirty (30) days rather than di sm ssed.

3. This matter is hereby referred to an Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the
sal ary and benefits due appell ant.

4. This decision is certified for publication as a
Precedenti al Decision pursuant to Governnment Code section 19582. 5.

STATE PERSONNEL BOARD*

Ri chard Carpenter, President
Alice Stoner, Vice President
Lorrie Vard, Menber

Alfred R Villal obos, Menber

*Fl oss Bos was not present and therefore did not participate in
t hi s deci si on.
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* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its nmeeting on

January 6, 1994.

GLORI A HARMON
doria Harnon, Executive Oficer
St at e Per sonnel Board




